
FILE: B-210801.2 DATE: November 6,  1984 

OF: G r i e s h a b e r  Mfg. Company, I n c .  

DIQEST: 

1. D e s p i t e  l e n g t h y  p r o c u r e m e n t  d e l a y s ,  a g e n c y  
a c t e d  p r o p e r l y  i n  a m e n d i n g  RFP p r o c u r i n g  
s p e c i a l t y  metal  item t o  r e c o g n i z e  e x c e p t i o n  
t o  DOD r e s t r i c t i o n  a g a i n s t  u s e  o f  f o r e i g n  
s p e c i a l t y  metals w h e r e  e n d  p r o d u c t s  o f  q u a l -  
i f y i n g  c o u n t r i e s  a r e  o f f e r e d .  L a w  h a d  b e e n  
amended  t o  r e c o g n i z e  t h i s  e x c e p t i o n  a f t e r  
RFP i s s u a n c e ,  b u t  RFP d i d  n o t  r e c o g n i z e  t h i s  
e x c e p t i o n  u n t i l  RFP amendment  was i s s u e d .  & 

- -  

2. A l t h o u g h  f a i l u r e  t o  p r o m p t l y  n o t i f y  o f f e r o r  
of a w a r d s  o n  o t h e r  l i n e  i t e m s  u n d e r  RFP, 
w h e r e  o f f e r o r  w a s  i n  l i n e  f o r  a w a r d  on  
a n o t h e r  l i n e  i t e m ,  v i o l a t e d  D e f e n s e  A c q u i s i -  
t i o n  R e g u l a t i o n  3 3-508,  s u c h  p r o c e d u r a l  
d e f i c i e n c y  d o e s  n o t  p r o v i d e  b a s i s  f o r  d i s -  
t u r b i n g  o t h e r w i s e  v a l i d  a w a r d  s i n c e  a l l e g e d  
p r e j u d i c e  is s p e c u l a t i v e .  

G r i e s h a b e r  Mfg. Company, l n c .  ( G r i e s h a b e r ) ,  h a s  
p r o t e s t e d  t h e  i s s u a n c e  o f  amendment  0004 t o  r e q u e s t  f o r  p r o -  
p o s a l s  (RFP)  DLA120-82-R-2227, i s s u e d  by t h e  D e f e n s e  P e r s o n -  
n e l  S u p p o r t  C e n t e r  (DPSC),  D e f e n s e  L o g i s t i c s  Agency ( D L A ) ,  
P h i l a d e l p h i a ,  P e n n s y l v a n i a ,  f o r  v a r i o u s  f o r c e p s .  G r i e s h a b e r  
s t a t e s  t h a t  i t  was i n  l i n e  f o r  a w a r d  o f  l i n e  i t e m  0006 o f  
t h i . s  R F P  long p r i o r  t o  t h e  i s s u a n c e  o f  t h i s  amendment ,  b u t  
DPSC t o l d  i t  t h a t  a l a w s u i t  p r e c l u d e d  a n  award .  I n  t h i s  
r e g a r d ,  t h e  RFP w a s  i s s u e d  o v e r  2 y e a r s  a g o  a n d  p r o p o s a l s  
were r e c e i v e d  i n  November 1982.  G r i e s h a b e r  c la ims t h a t  t h e  
i s s u a n c e  o f  t h i s  amendment  is ” e q u i v a l e n t  t o  [ a n  i m p r o p e r ]  
c a n c e l l a t i o n  a n d  r e s o l i c i t a t i o n  o f  t h e  p r o c u r e m e n t .  
G r i e s h a b e r  a l s o  c l a i m s  t h a t  b e c a u s e  o f  i t s  s m a l l  b u s i n e s s /  
l a b o r  s u r p l u s . a r e a  s t a t u s ,  . t h i s  e f f e c t i v e  c a n c e l l a t i o n  v i o -  
l a t e s  t h e  p d l i c y  f a v o r i n g  a w a r d s  t o  s m a l l  b u s i n e s s  a n d  l a b o r  
s u r p l u s  a r e a  c o n c e r n s .  G r i e s h a b e r  a l s o  c l a i m s  t h a t  i t  w a s  
n o t  n o t i f i e d  o f  a w a r d s  o f  c e r t a i n  o t h e r  l i n e  i t e m s  made l o n g  
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ago u n d e r  t A s  FP. - r i e s . . a b e r  c l a i m s  t h i s  l a c k  o f  
n o t i f i c a t i o n  v i o l a t e d  p e r t i n e n t  p r o c u r e m e n t  r e g u l a t i o n s ,  
p r e j u d i c e d  i t s  i n t e r e s t s ,  a n d  d e m o n s t r a t e s  t h a t  a w a r d  o f  
l i n e  i t e m  0 0 0 6  s h o u l d  h a v e  b e e n  made t o  i t  p r i o r  t o  t h e  
i s s u a n c e  o f  amendment  0004 .  

We d e n y  t h e  p r o t e s t .  

The  RFP w a s  i s s u e d  on A u g u s t  9 ,  1 9 8 2 ,  as  a 1 0 0 - p e r c e n t  
l a b o r  s u r p l u s  s e t - a s i d e  f o r  v a r i o u s  l i n e  items o f  f o r c e p s .  
The  RFP c o n t a i n e d  a c l a u s e - - 1 - 4 2  " P r e f e r e n c e  f o r  D o m e s t i c  
S p e c i a l t y  Meta ls"  ( D L A  1 9 8 2  J a n ) - - w h i c h  e f f e c t i v e l y  e x c l u d e d  
i t e m s  made f r o m  s p e c i a l t y  m e t a l s  n o t  " m e l t e d "  ( t h e  f i r s t  

f o r c e p s  b e i n g  p r o c u r e d  u n d e r  t h e  RFP a r e  made o f  s p e c i a l t y  
me ta l s .  The  r e s t r i c t i o n  o n  u s e  o f  f o r e i g n  s p e c i a l t y  metals  
s t e m s  f r o m  a p r o v i s i o n  w h i c h  h a s  b e e n  e n a c t e d  in v a r i o u s  
f o r m s  s i n c e  1 9 7 2  i n  D e p a r t m e n t  o f  D e f e n s e  a p p r o p r i a t i o n  
a c t s .  See D e p a r t m e n t  o f  D e f e n s e  A p p r o p r i a t i o n  A c t ,  Pub .  LaG . 

92-570 ,  5 7 2 4 ,  8 6  S t a t .  1 1 8 4  ( O c t .  2 6 ,  1 9 7 2 ) .  

- 
- p r o d u c t i o n  s t a g e  o f  t h e  m e t a l s )  in t h e  U n i t e d  S t a t e s .  The d - - 
- 

. -  

Amendment 0 0 0 1  t o  t h e  RFP was i s s u e d  A u g u s t  2 7 ,  1 9 8 2 ,  
a d d i n g  c e r t a i n  l i n e  i t e m s  t o  t h e  RFP. By amendment  0 0 0 2  
d a t e d  O c t o b e r  7 ,  1 9 8 2 ,  t h e  RFP c h a n g e d  c l a u s e  "1-42"  t o  t h e  
s p e c i a l t y  m e t a l s  c l a u s e  c o n t a i n e d  in D e f e n s e  A c q u i s i t i o n  
R e g u l a t i o n  (DAR) 5 7 - 1 0 4 . 9 3 ( b ) ,  r e p r i n t e d  in 32 C.F.R. p t s .  
1-39 ( 1 9 8 3 ) .  The  DAR c l a u s e  e x e m p t s  " q u a l i f y i n g  c o u n t r y  e n d  
p r o d u c t s "  f r o m  t h e  f o r e i g n  s p e c i a l t y  m e t a l  e x c l u s i o n .  
Amendment 0002  was o c c a s i o n e d  by  t h e  D e p a r t m e n t  o f  D e f e n s e  
A u t h o r i z a t i o n  A c t  o f  1 9 8 3 ,  Pub.  L a w  97-252,  5 1 1 2 9 ,  9 6  
S t a t .  7 5 9  ( S e p t .  8 ,  1 9 8 2 ) ,  w h i c h  made t h e  " q u a l i f y i n g  
c o u n t r y "  e x c e p t i o n  t o  t h e  s p e c i a l t y  meta ls  e x c l u s i o n .  How- 
e v e r ,  t h i s  e x c e p t i o n  t o  t h e  s p e c i a l t y  m e t a l s  e x c l u s i o n  was 
s u b s e q u e n t l y  r e v o k e d  i n  a J o i n t  R e s o l u t i o n ,  Pub .  L a w  97-276,  
5 1 0 1 ( a ) ( 4 ) ,  9 6  S t a t .  1 1 8 8  ( O c t .  2 ,  1 9 8 2 ) .  C o n s e q u e n t l y ,  
DPSC i s s u e d  amendment  0 0 0 3  on November 1 0 ,  1 9 8 2 ,  o n c e  a g a i n  
i n c o r p o r a t i n g  t h e  "DLA 1 9 8 2 "  v e r s i o n  o f  c l a u s e  "1-42"  i n  t h e  
RFP. T h i s  amendment  a l s o  e x t e n d e d  t h e  c l o s i n g  d a t e  f o r  
r e c e i p t  o f  p r o p o s a l s  t o  November 3 0 ,  1 9 8 2 ,  by w h i c h  t i m e  a 
number  o f  p r o p o s a l s  w e r e  s u b m i t t e d .  ' 

bLA d i d  n o t  p r o m p t l y  make a n  a w a r d  u n d e r  t h e  RFP. 
. 

DLA 
a t t r i b u t e s  t h e  d e l a y  i n  m a k i n g  t h i s  a w a r d  t o  c e r t a i n  p r o -  
t e s t s  f i r s t  f i l e d  a t  t h i s  O f f i c e  in J u n e  1 9 8 2  by C o l u m b i a  
S u r g i c a l  M a n u f a c t u r i n g  C o r p o r a t i o n  ( C o l u m b i a )  a n d  A & P  
S u r g i c a l  Company I n c .  (ALP) ,  a g a i n s t  m u l t i p l e  DPSC s o l i c i t a -  
t i o n s .  T h e s e  p r o t e s t s  c o n c e r n e d  t h e  D L A  i n t e r p r e t a t i o n  o f  



B-210801.2 3 

t h e  specialty m e t a l  r e s t r i c t i o n s  a s  t o  w h e t h e r  i t  r e q u i r e d  
o n l y  t h e  metal  t o  b e  m e l t e d  i n  t h e  U n i t e d  S t a t e s  or w h e t h e r  
t h e  s p e c i a l t y  m e t a l  i t e m  h a d  t o  b e  c o m p l e t e l y  m a n u f a c t u r e d  
i n  t h e  U n i t e d  S t a t e s .  D L A  b e l i e v e d  t h e  f o r m e r  d e f i n i t i o n  
w a s  c o r r e c t .  On F e b r u a r y  14, 1983, a n y  a w a r d  u n d e r  t h i s  RFP 
w a s  s D e c i f i c a l l y  p r o t e s t e d .  T h e s e  p r o t e s t s  w e r e  r e s o l v e d  I n  
f a v o r ' o f  D L A ' S  i n i e r D r e t a t i o n  i n  ALP s u r  
C o l u m b i a  S u r g i c a l  I n s t r u m e n t s  
(1983), 83-1 C.P.D. 1 263, an  

. g l c a l  Company I n c .  
CO., I n c . ,  62 Comp. Gen. 256 

d C o l u m b i a  S u r g i c a l  M a n u f a c t u  
1983, 83-1 C.P.D. ins C o r D o r a t i o n ,  B-209983, Mar. 28, 

l o w e v e r ,  o n  A p r i l  11, 1983, C o l u m b i a  a n d  A6P f i l e d  a 
l a w s u i t  o n  t h e  same b a s i s  i n  t h e  U n i t e d  S t a t e s  D i s t r i c t  
C o u r t  f o r  t h e  E a s t e r n  D i s t r i c t  o f  P e n n s y l v a n i a  a g a i n s t  DLA 

a g r e e d  a t  t h a t  t i m e  n o t  t o  p r o c e e d  w i t h  a n y  a w a r d s  o n  
s p e c i a l t y  metal  s o l i c i t a t i o n s  p e n d i n g  a d e c i s i o n  i n  t h e  
l a w s u i t .  The  l a w s u i t  was f i n a l l y  r e s o l v e d  i n  a s t i p u l a t i o n  
f o r  v o l u n t a r y  d i s m i s s a l  on March  5, 1984. 

- 
s o l i c i t a t i o n s  i n v o l v i n g  s p e c i a l t y  metals.  The  U n i t e d  S t a t e s  - 

- - 
i 

. -  - -  

O t h e r  l i n e  i t e m s  were a w a r d e d  u n d e r  t h i s  RFP t o  a n o t h e r  
o f f e r o r  o n  M a r c h  22, 1983, d u r i n g  t h e  p e r i o d  f o l l o w i n g  r e s o -  
l u t i o n  o f  b i d  p r o t e s t s  by t h i s  O f f i c e  a n d  t h e  i n s t i t u t i o n  o f  
t h e  l a w s u i t .  DPSC a d m i t s  t h a t  i t  i n a d v e r t e n t l y  f a i l e d  t o  
g i v e  n o t i c e  t o  G r i e s h a b e r  o f  t h e  a w a r d  of t h e s e  i t ems .  DPSC 
s t a t e s  t h a t  n o  a w a r d  c o u l d  b e  made t o  G r i e s h a b e r  d u r i n g  t h i s  
p e r i o d  b e c a u s e  t h e  Food  a n d  Drug  A d m i n i s t r a t i o n  ( F D A )  d i d  
n o t  f i n a l l y  a p p r o v e  G r i e s h a b e r  a s  a s o u r c e  u n t i l  A p r i l  1 1 ,  
1983, when t h e  a w a r d s  were s u s p e n d e d  by t h e  l a w s u i t .  

The  " q u a l i f y i n g  c o u n t r y  e x c e p t i o n "  t o  t h e  s p e c i a l t y  
m e t a l s  r e s t r i c t i o n  w a s  r e i n s t a t e d  by  t h e  S u p p l e m e n t a l  Appro-  
p r i a t i o n s  Act of.1983, Pub. L a w  98-63, c h a p .  3 ,  97 S t a t .  309 
(July 3 0 ,  1983), a n d  t h e  1984 D e p a r t m e n t  of  D e f e n s e  Appro-  
p r i a t i o n  A c t ,  Pub. L a w  98-212, § 721A, 97 S t a t .  1442 
( D e c .  8,  1983)d C o n s e q u e n t l y ,  DPSC i s s u e d  amendment  0004 t o  
t h e  RFP o n  A p r i l  1 1 ,  1984, o n c e  a g a i n  s u b s t i t u t i n g  t h e  DAR 
§ 7-104.93(b), s u p r a ,  "1-42" s p e c i a l t y  m e t a l s  c l a u s e  i n  
p l a c e  o f  t h e  "DLA 1982" s p e c i a l t y  metals c l a u s e .  T h i s  
amendment  a l s o  r e d e f i n e d  t h e  d e l i v e r y  d a t e s  i n  v i e w  o f  t h e  
c o n s i d e r a b l e  d e l a y s  i n  t h i s  p r o c u r e m e n t  a n d  e x t e n d e d  t h e  

. d a t e  € o r  r e c e i p t  of r e v i s e d  p r o p o s a l s  t o  A p r i l  25, 1984. . .  
I n a s m u c h  a s  t h e  Pub.  L a w  98-212 t r e a t m e n t  o f  s p e c i a l t y  

metals  r e c o g n i z e s  t h e  " q u a l i f y i n g  c o u n t r y "  e x c e p t i o n  a n d  is 
t h e  c u r r e n t  r e s t r i c t i o n  o n  D e p a r t m e n t  o f  D e f e n s e  p r o c u r e -  
m e n t s  o f  s p e c i a l t y  m e t a l  i t e m s ,  w e  b e l i e v e  DPSC i s s u a n c e  o f  
amendment  0 0 0 4  t o  t h e  RFP was e n t i r e l y  a p p r o p r i a t e .  I t  a l s o  
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was in a c c o r d a n c e  w i t h  a p p l i c a b l e  i n s t r u c t i o n s  o f  DLA a n d  
t h e  DAR council w h i c h  r e q u i r e d  a w a r d s  o f  s p e c i a l t y  me ta l  
i t e m s  t o  b e  i n  a c c o r d a n c e  w i t h  c u r r e n t l y  a p p l i c a b l e  law. 
S e e  DAR case  83-40, " S p e c i a l t y  Meta ls  a n d  C h e m i c a l  P r o t e c -  
t i v e  C l o t h i n g . "  I t  c e r t a i n l y  d i d  n o t  c o n s t i t u t e  a c a n c e l l a -  
t i o n  of t h e  RFP s i n c e  t h e  p r i c e s  f o r  t h e s e  i t ems  h a v e  not 
b e e n  p u b l i c l y  d i s c l o s e d .  G r i e s h a b e r  a n d  a l l  o t h e r  
o f f e r o r ( s )  were e n t i t l e d  t o  r e v i s e  t h e i r  p r i c e ( s )  on t h e  
f o r c e p s ,  g i v e n  t h e  a w a r e n e s s  o f  t h e  c u r r e n t l y  a p p l i c a b l e  
s p e c i a l t y  metal  r e s t r i c t i o n s  a n d  t h e  c o n s i d e r a b l e  p a s s a g e  of  
t i m e  s i n c e  t h e  l a s t  p r o p o s a l s  were r e c e i v e d .  N e i t h e r  t h e  
p r e v i o u s  s t a t e m e n t s  by DPSC t o  G r e i s h a b e r  t h a t  i t  w a s  t h e  
c o n c e r n  a p p a r e n t l y  i n  l i n e  f o r  a w a r d  o f  l i n e  i t e m  0006 n o r  
G r i e s h a b e r ' s  s m a l l  b u s i n e s s  a n d  l a b o r  s u r p l u s  a r ea  s t a t u s  
s h o u l d  p r e c l u d e  DPSC f r o m  a m e n d i n g  t h e  RPP p r i o r  t o  a w a r d  t o  - 
a d v i s e  o f  f e r o r s  o f  t h e  c u r r e n t l y  a p p l i c a b l e  l e g a l  p r o v i s i o n s  
c o n c e r n i n g  s p e c i a l t y  me ta l s .  

- 

- 
- - - 
- 

. -  

The  a g e n c y  h a s  i n d i c a t e d  t h a t  t h e  r e a s o n  t h a t  i t  f a i l e d -  
t o  make a n  a w a r d  t o  G r i e s h a b e r  d u r i n g  t h e  s h o r t  p e r i o d  i n  
e a r l y  1983 f r o m  o u r  d e c i s i o n  i n  A6P S u r g i c a l  Company, I n c . ;  
C o l u m b i a  S u r g i c a l  I n s t r u m e n t s  Co., I n c . ,  62 Comp, Gen., 
s u p r a ,  a n d  t h e  i n i t i a t i o n  o f  t h e  l a w s u i t  was b e c a u s e  i t  h a d  
t o  w a i t  f o r  F D A  a p p r o v a l  o f  G r e i s h a b e r .  The a p p r o v a l  d i d  
n o t  come u n t i l  a f t e r  t h e  l a w s u i t  b e g a n .  G r e i s h a b e r  h a s  
p r e s e n t e d  n o  e v i d e n c e  t h a t  t h i s  was n o t  t h e  case.  Conse-  
q u e n t l y ,  t h e  a g e n c y ' s  a w a r d  d u r i n g  t h i s  p e r i o d  t o  a n o t h e r  
company ,  w h i c h  a p p a r e n t l y  h a d  t h e  r e q u i s i t e  a p p r o v a l ,  w a s  
n o t  o b j e c t  i o n a b l e .  

The  f a i l u r e  t o  n o t i f y  G r e i s h a b e r  o f  t h e  o t h e r  a w a r d  
u n d e r  t h e  RFP d o e s  v i o l a t e  DAR 5 3-508.3, s u p r a .  However ,  
s u c h  p o s t a w a r d  n o t i f i c a t i o n s  a r e  p r o c e d u r a l  i n  n a t u r e  a n d  
p r o v i d e  no  b a s i s  f o r  d i s t u r b i n g  a n  o t h e r w i s e  v a l i d  award .  
B e l l  & H o w e l l  C o r p o r a t i o n ,  B-196165 July 29, 1981, 81-2 
C . P . D .  1 49. I n d e e d ,  G r e i s h a b e r  d o e s  n o t  c o m D l a i n  a b o u t  t h e  
o t h e r  a w a r d .  The p r e j u d i c e  c l a i m e d  by  G r e i s h a b e r  is t h a t  i t  
w o u l d  h a v e  e x p e d i t i o u s l y  a v a i l e d  i t s e l f  o f  its r e m e d i e s  a t  
t h e  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  a n d  t h i s  O f f i c e  t o  o b t a i n  
a n  a w a r d  of l i n e  i t e m  0006 if i t  h a d  b e e n  aware o f  t h e  o t h e r  
a w a r d s  . u n d e r  t h e  RFP.  A l so , .  G r e i s h a b e r  may h a v e  i n t e r v e n e d  

s i n c e  i t  was o f f e r i n g  t o t a l l y  d o m e s t i c  s p e c i a l t y  m e t a l s  n o t  
in c o n t r o v e r s y  in t h a t  l a w s u i t .  T h i s  a l l e g e d  p r e j u d i c e  is 
h i g h l y  s p e c u l a t i v e  a s  t o  how i t  c o u l d  h a v e  r e s u l t e d  i n  a n  
a w a r d  t o  G r i e s h a b e r .  F u r t h e r ,  t h e  a r g u m e n t  t h a t  i t  wou ld  
h a v e  t a k e n  t h e s e  s t e p s  is n o t  p a r t i c u l a r l y  c o n v i n c i n g  g i v e n  
t h e  f a c t s  t h a t  G r i e s h a b e r  s u b m i t t e d  i t s  l a s t  p r o p o s a l  r e v i -  
s i o n  i n  November 1982, a d m i t s  t h a t  i t  was aware t h e  l a w s u i t  

. I n  t h e  l a w s u i t  t o  make s u r e  its a w a r d  was  n o t  a f f e c t e d ,  
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was the reason it had not received an award of item 0006 
during the pendency of the lawsuit, and did not file its 
protest with this Office until April 1984. 

Finally, in its response t o  the administrative report, 
Greishaber cautions that the awards made under the RFP were 
probably for foreign products. Similar contentions were 
made in a protest of awards to the same supplier, to whom 
the award of the line items under this RFP were awarded, on 
another DPSC procurement for surgical instruments. Alan - 
Scott Industries; Grieshaber Manufacturing Company, Inc., 
63 Comp. Gen. , B-212703, Septa 25, 1984, 84-2 C.P.D. 
1 349, which denied the protest. In both that case and - 

- under this RFP, that supplier offered end products of a 
"participating country." See DAR 5 6-001.5(c), supra. In - 
Alan Scott Industries; Grieshaber Manufacturidg Company, - 

"participating country" end products to be evaluated e q u a l l y  ' - 
to domestic offers, with no evaluation preference added. 

- 
Inc 63 Comp. Gen., supra, we found the RPP allowed L 

In view of the foregoing, Grieshaber's protest is 
denied. 

ComptrollervGeniral 
of the United States 

- .  . 




